3 FMSHRC at 2424-25. He determined, however, that Haro's protest over
tying a tail light on a railroad car did not involve protected activity.
3 FMSHRC at 2424. The judge held that Haro's refusal to change the
grease line was a protected work refusal, and concluded that Magma1H
issuance of a written warning to Haro violated the Mine Act.  3 FMSHKC
at 2425-27.  Concerning the airslusher incident, the judge concluded
that Haro did not prove that he had engaged in protected activity, and
dismissed Haro's complaint as to this incident.  3 FMSIIRC at 2427-2H.
The judge awarded Haro back pay of $3,500 for the time from his transfer
after the railroad car incident to the date of the hearing, and additional
backpay in an unspecified amount from the hearing until Haro's termi-
nation by Magma.  3 FMSHRC at 2430.  The judge also ordered that Haro's
employment record he expunged of all references to his refusal to change
the grease line.  3 FMSHRC at 2427. 3/

Magma raises several issues on review:  First, that the Judge erred
in disregarding its evidence of a legitimate business reason for trans-
ferring Haro after the railroad car Incident; second, that the judf.'.o
erred in finding that Haro had a reasonable, good faith belief in a
hazard when he refused to change the grease line; and third, that the,
judge erred in calculating back pay.  Finally, although Magma prevailed
on the issue of discrimination in the airslusher incident, it objects to
the judge's finding that Haro was not responsible for the ulrnliiHliur
accident. Haro did not file a petition for review.

We reverse the judge's finding of a violation regarding the rail-
road car incident, and remand for further findings of fact and con-
clusions of law. We affirm his holding that Magma violated section
105(c)(l) of the Mine Act in connection with the grease line incident.
While we will not review the merits of the airslusher incident because
Haro did not petition for review, we do disapprove the judge's dicta
concerning responsibility for the accident.

Analytical Framework

We first established the general principles for analyzing dis-
crimination cases under the Mine Act in Sec, ex rel. Pasula v. Con-
solidation Goal Co., 2 FMSHRC 2786 (October 1980), rev'd on other
grounds sub nom. Consolidation Coal Go. v. Marshall, 663 F.2d 1211 (3d
Cir. 1981), and Sec, ex rel. Robinette v. United Castle Coal Co.. 3
FMSHRC 803 (April 1981).  In these cases we held that a complainant, in
order to establish a prima facie case of discrimination, bears a burden
of production and persuasion to show (1) that he engaged in protected
activity and (2) that the adverse action was motivated in any part

3/  The judge declined, to order Haro's reinstatement because Haro's
termination was the subject of a discrimination complaint in WEST
81-365-DM then pending before a different administrative law judge, and
he did not wish to "intrude into the Issues raised in that case."  3
FMSHRC at 2429.  (As noted above (n..2), the judge in that case dutcrmlnud
that Haro's termination was in no part motivated by protected activity,
and dismissed his complaint.)